
 
 

Managing industrial action 
 
This guidance is purely intended to provide a framework for decision making and to answer 

questions as to what is permitted. It is based upon the legislation and upon the principles 

established in case law. It does not cover all circumstances that may possibly arise, though 

an attempt is made to deal with likely situations in the Q and A section. It does not limit the 

need for a head or principal to make decisions that suit the particular circumstances of his or 

her institution. 

 

College circumstances differ more than school circumstances and the potential legal 

liabilities of school leaders are more onerous than those of most colleges. This guidance is 

therefore focused particularly on schools. The specific responsibilities for individual college 

principals will vary depending upon the exact degree of delegation an individual corporation 

has laid down. The mechanisms and processes for conciliation in industrial disputes will also 

depend on local negotiation. 

 

However, the legal requirements for industrial action and the duties of the various parties are 

common to all employers and employees and apply as much to colleges as to schools. 

Similarly, the duty to ensure the safety of those on the site applies to both sectors. The 

challenges may differ: colleges are more likely to be concerned for vulnerable adults and 

there may be issues of conflict between older young people in colleges, but the fundamental 

principles apply and can be applied with due adjustment for circumstances. 

 

In all decision making, it should be remembered that there are statutory and common law 

duties to safeguard the welfare of young people and vulnerable adults. 

 

Members will note that there is a clear distinction between what is lawful and what is 

prudent. A member or the governing body or corporation may take a number of actions 

which they have the power in law to do but which may lead to greater problems in future 

and, may make ASCL’s position more difficult in negotiating sensible agreements in future. 

While colleges are less influenced by parental perception, the actions of school leaders may 

also have a detrimental effect on the perception of a school and its subsequent recruitment 

of pupils. However, the safety of all concerned must be the primary consideration. 

 

Responsibilities 

The headteacher has the direct duty of care and responsibility for pupils (see below). A 

college principal, depending upon the degree of delegation, is in a similar position. 

 

The governing body (acting corporately unless there has been minuted delegation) exercises 

the employment powers of discipline and dismissal. The head should only discipline staff (for 

example for taking action that is not given immunity by a properly constituted ballot 

organised by a union nationally) on the instructions of the governing body. This also applies 

to any warnings that may be given. The head should not act alone unless these powers have 

been delegated to him or her and even then should ensure that what is being done is in 

accordance with the wishes of governors. A college principal will have the power to discipline 

and dismiss all but senior post holders but will want to ensure that the corporation is fully 



informed of any action taken and that it is within the range of actions which they would 

approve. 

 

There is no responsibility on the headteacher or principal to warn union members that 

industrial action will affect the calculation of pension years etc. This is the responsibility of 

the union. 

 

Rules 

Since the 1980s the rules on industrial action have become extremely restrictive. Industrial 

action can only take place in relation to a trade dispute between the employee and 

employer. 

 

Any action must be primary action – that is, only employees (including union members) in 

dispute with the employer may take action. Any action must be official and supported in a 

formal ballot conducted under rules. An informal ballot or vote by a show of hands is not 

lawful. 

 

Without a formal ballot, industrial action has no immunity and a person taking it is open to 

disciplinary action for breach of contract and for any damage done to the employer’s 

business. The union may also be liable for inducement to breach the contract. 

 

Individuals and their union only have immunity from being disciplined or sued for the 

consequences of industrial action against their own employer. If teachers are involved in an 

industrial dispute with their own employer they can take action, such as withdrawal of labour 

and/or picketing against their own employer at their own place of work. They cannot picket 

other premises of the employer, or the premises of any other employer. If they does so they 

(and the union that has organised the industrial action) can be sued and have no immunity. 

 

The only exceptions to this are where the employee who pickets at another employer's 

premises is a trade union official (in which case it is reasonable to go and support and 

organise his/her members) or if s/he is an unemployed former employee of that other 

employer. 

 

As examples, if Freda is a teacher at St Hilda's School and there is a trade dispute with the 

school, Freda is permitted to strike and to picket St Hilda's. However, she is not entitled to 

picket at St Bede's School down the road even if it is run by the same employer because it is 

not her place of work. However, Fred (who works at St Bede's) may join Freda on the St 

Hilda's picket line since he is a trade union official in the locality. Cedric, an unemployed 

teacher recently made redundant from St Hilda's may join them. Celia, a former colleague at 

St Hilda's who subsequently found a job at St Bede's may not. 

  

Picket lines 

Picketing is only lawful where the people on the picket are at or near the employee's place of 

work and where those involved are an employee of the employer, a former employee who 

was dismissed in connection with the dispute or a trade union official representing these 

individuals. 

 

Picketing must be peaceful and a picket should not consist of more than a few employees of 

that business. The rule of thumb, though it is ACAS guidance and not statutory, is a 

maximum of six persons. 

 



A picket has no right to obstruct the highway or trespass. The police have absolute 

discretion to determine whether a picket line is a threat to public order and to instruct pickets 

to move or to send some of their number away. 

 

It would be good practice to remind employees of these issues in a non-provocative and 

factual way. 

 

Names 

A union is no longer obliged to give the names of those taking action but must give written 

notice of numbers and categories of workers to be called out. This will be different for 

schools which are the employer and schools which are not. The latter can expect a general 

letter. The former should expect something more precise. 

 

It is not unreasonable to ask for the names, but it should be done in a non-threatening or 

harassing way and if it is refused, this should be accepted. It should also be recognised that 

the union rep may know who is being called out but not necessarily who will obey the call. 

 

Health and safety 

The safety of students, staff and visitors must be a prime consideration when deciding 

whether to close the school or college. A risk assessment should be carried out and should 

be recorded. In a school, parents must be given notice of a closure in enough time for them 

to make alternative arrangements for the safety and welfare of their children. 

 

In a school, the decision whether to close is the head’s. When communicating the decision, 

heads should remember that only members of the union in dispute with the employer may 

take action, and therefore decisions which may be interpreted as being made ‘in sympathy’ 

with another union could leave a head vulnerable. Heads will want to be able to demonstrate 

that an objective risk assessment was undertaken and all procedures were followed. 

 

Where the head is on strike and the school has remained open initially, the responsibility 

devolves first to a deputy and subsequently to a member of staff designated by the 

governors. 

 

Any instruction (from governors) to keep the school open should be formal and in writing and 

the author should assume full responsibility for any consequences. A single governor should 

not make the decision to close the school. A resolution of the full governing body should be 

required, since there is no question of urgency if governors have been kept informed; and 

urgency is the only reason for the chair to act alone. It is doubtful whether a CEO can give 

such an instruction to someone else’s employee (as in the case of foundation and voluntary 

aided schools). If there are difficulties, consult the ASCL hotline. 

 

The closure of the school to students should not affect the presence of staff who are not 

involved in the strike. Teachers may be instructed by the head to do appropriate professional 

work in directed time, even though they do not have their normal classes. 

 

A college principal will have the power to close a college where this is appropriate. Although 

the safety of individuals does not demand the same notice to parents, it may be that notice in 

advance will prevent a congregation of young people who might foreseeably get into trouble 

or danger (for instance from gang problems). If this was foreseeable, the principal and the 

college might well be liable for the consequences. 

 



Support staff action 

The absence of individual staff (for example first aiders or SEN staff) may or may not create 

an issue of health and safety, depending upon the nature of the special need of that student 

or vulnerable adult in a college. The provision in regulations to send home a student or 

vulnerable adult in a case where health and safety is involved may be invoked in this 

instance, though this may be challenged and a definitive answer cannot be given. 

 

The absence of a staff first aider for one day would probably not attract the attention of the 

Health and Safety Executive, though technically it is a breach of regulations, as long as the 

activities which staff are engaged in are not inherently dangerous. 

 

Opening and securing the school or college may be done by senior leaders in order to 

prevent a situation where students would otherwise not be protected. This means that the 

team takes on the responsibility for the students’ presence on site and the security of the 

building. 


